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Subchapter G. Lending Powers

§91.701. Lending Powers.

(a) Authorization. A credit union may originate, invest in, sell, purchase, service, or participate
in loans or otherwise extend credit in accordance with the Act, these Rules, and other applicable
law.

(b)  Written Policies. Before engaging in any lending activity, each credit union shall establish
written lending policies that set prudent credit underwriting and documentation standards for each
specific type of lending activity. The lending policies shall contain a general outline of the manner
in which loans are made, serviced, and collected. In addition the policies must:

(1)  Be consistent with safe and sound credit union practices;

(2)  Be appropriate to the size and financial condition of the credit union and the nature
and scope of its operations;

(3)  Be compatible with the size and expertise of the credit union’s lending staff;

(49)  Be compliant with all related laws and regulations;

(5)  Bereviewed and approved by the credit union’s board of directors at inception and
annually, thereafter;

(6)  Address loan portfolio diversification standards to avoid undue concentrations of
risk;

(7)  Address loan documentation and underwriting standards that are clear and
measurable;

(8)  Address loan administration procedures for monitoring the loss exposure from the
loan portfolio;

(9)  Address loan pricing guidelines to ensure that the rate of return is consistent with
the risk from the lending activity; and

(10) State the lending authority delegated to any individuals or committees by the board
of directors.

(¢)  Loan Documentation. The lending policies shall include loan documentation practices that:

(1)  Enable the credit union to make an informed lending decision and to assess risk, as
necessary, on an ongoing basis;

(2)  Identify the purpose of a loan and the source of repayment, and assess the ability
of the borrower to repay the indebtedness in a timely manner; and

(3)  Ensure that any claim against a member is legally enforceable.

(d) Credit Underwriting. A credit union shall establish and maintain prudent credit
underwriting practices that:

(1)  Are commensurate with the types of loans the credit union will make and consider
the terms and conditions under which they will be made;

2) Consider the nature of the markets in which loans will be made;

(3)  Provide for consideration of the member’s overall financial condition and
resources, the financial responsibility of any guarantor, the nature and value of any underlying
collateral, and the member’s character and willingness to repay as agreed;

(4)  Take adequate account of concentration of credit risk; and

(5)  Are appropriate to the size of the credit union and the nature and scope of its

activities.
(e) Loan Maturity Limit. Except when a higher maturity date is provided for elsewhere in this
chapter, the maturity of any loan or extension of credit to a member may not exceed 15 years.
Minimum payments, on a line of credit balance must be sufficient to amortize the outstanding
balance over a reasonable period of time and not cause negative amortization.
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® Liquidity. In addition to establishing controls for credit risks, credit unions shall establish
procedures and guidelines to monitor and limit the total volume of loans outstanding, to ensure
adequate liquidity. In setting such guidelines, the credit union shall consider various factors such
as credit demand, the volatility of shares and deposits, and availability of alternative funding
sources. :
(g  Waivers. The commissioner in the exercise of discretion may grant a waiver in writing of
any lending requirement described in this chapter. A decision to deny a waiver, however, is not
subject to appeal. A waiver request must contain the following:

(1)  The requirement to be waived, the higher limit or the ratio sought;

(2)  An explanation of the need for the waiver or to raise the limit or ratio; and

(3)  Documentation supporting the credit union’s ability to manage the additional risk
from this activity.

Source: The provisions of this §91.701 adopted to be effective August 9, 1999, 24 TexReg 6023; amended
to be effective August 10, 2003, 28 TexReg 6266, amended to be effective March 14, 2004, 29 TexReg 2637,
amended to be effective November 9, 2006, 31 TexReg 9017; reviewed and amended to be effective
November 7, 2010, 35 TexReg 9716; reviewed and readopted to be effective June 23, 2014, 39 TexReg
5203; reviewed and readopted to be effective; reviewed and readopted to be effective July 16, 2018, 43
TexReg 4995.

§91.703. Interest Rates.

(a) Loans made by each credit union shall bear interest at a rate or rates as may be determined
by the credit union’s board of directors. A board may delegate all or part of its power to determine
the interest rates on any lending transactions. The board may also authorize a refund of interest on
loans under the conditions it may prescribe.

(b) A loan may provide for variable interest rates, so long as the factor or index governing the
extent of the variation is not under the control of the credit union and can be readily ascertained
from sources available to the public or any other index approved in writing by the commissioner
which is not available to the public.

Source: The provisions of this §91.703 adopted to be effective August 9, 1999, 24 TexReg 6023, readopted
to be effective March 25, 2003, 28 TexReg 2960; readopted to be effective June 12, 2006, 31 TexReg 5152;
reviewed and amended to be effective November 7, 2010, 35 TexReg 9717; reviewed and readopted to be
effective June 23, 2014, 39 TexReg 5203; reviewed and readopted to be effective July 16, 2018, 43 TexReg
4995.

§91.704. Real Estate Lending.

@) Definitions. For the purposes of this section, the following words and terms shall have the
following meanings, unless the context clearly indicates otherwise.

(1)  First lien means any mortgage that takes priority over any other lien or
encumbrance on the same property and that must be satisfied before other liens or encumbrances
may share in proceeds from the property’s sale.

(2) Home loan means a loan that is:

(A) made to one or more individuals for personal, family, or household
purposes; and
(B)  secured in whole or part by:
(i) a manufactured home, as defined by Finance Code <*>347.002,
used or to be used as the borrower’s principal residence; or
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(ii)  real property improved by a dwelling designed for occupancy by
four or fewer families and used or to be used as the borrower’s
principal residence.

(3) Improved residential real estate means residential real estate containing offsite
improvements, such as access to streets, curbs, and utility connections, sufficient to make the
property ready for residential construction, and real estate in the process of being improved by a
building.

(4)  Other acceptable collateral means any collateral in which the credit union has a
perfected security interest, that has a quantifiable value, and is accepted by the credit union in
accordance with safe and sound lending practices.

(5)  Owner-occupied means that the owner of the underlying real property occupies a
dwelling unit of the real property as a principal residence.

(6)  Readily marketable collateral means insured deposits, financial instruments, and

bullion in which the credit union has a perfected interest. Financial instruments and bullion must
be saleable under ordinary circumstances with reasonable promptness at a fair market value
determined by quotations based on actual transactions, on an auction or similarly available daily
bid and ask price market.
(b) Written Policies. Before engaging in any real estate lending, a credit union shall adopt and
maintain written policies that are appropriate for the size of the credit union and the nature and
scope of its operation. When formulating the real estate lending policy, the credit union should
consider both internal and external factors, such as its size and condition, expertise of its lending
staff, avoidance of undue concentrations of risk, compliance with all real estate laws and rules,
and general market conditions. Each policy must be consistent with safe and sound lending
practices and establish appropriate limits and standards for extensions of credit that are secured by
liens on or interests in real estate, or that are made for the purpose of financing permanent
improvements to real estate. The policies shall, in addition to the general requirements of
§91.701(b) of this title (relating to Lending Powers), address the following, as applicable:

(1)  Title insurance;

(2)  Escrow administration;

(3)  Loan payoffs;

4 Collection and foreclosure; and

) Servicing and participation agreements.

(©) Loan to Value Limitations.

(1)  The board of directors shall establish its own internal loan-to-value limits for real
estate loans based on type of loan. These internal limits, however, shall not exceed the following
regulatory limits:

(A)  Unimproved land held for investment/speculation--Loan to value limit 60%
(B) Construction and Development: commercial, multifamily, and other

nonresidential--Loan to value limit 75%

(C) Interim Construction: owner-occupied residential real estate--Loan to value

limit 90%

(D)  Owner occupied residential real estate (other than home equity)--Loan to
value limit 95%

(E)  Other residential real estate such as a second or vacation home--Loan to
value limit 90%

(F)  Home equity--Loan to value limit 80%
(G)  All Other--Loan to value limit 80%
(2)  The regulatory loan-to-value limits should be applied to the underlying property
that collateralizes the loan. In determining the loan to-value ratio, a credit union shall include the
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aggregate amount of all sums borrowed, including the outstanding balances, plus any unfunded
commitment or line of credit from all sources on an item of collateral, divided by the market value
of the collateral used to secure the loan.

(d) Maximum Maturities. Notwithstanding the general 15-year maturity limit on lending
transactions to members, credit unions engaged in real estate lending are expected to have loan
. policies that establish prudent standards for loan structure including tenor and amortization that
are within the risk parameters approved by the board of directors and consistent with the following
regulatory limits:

(1)  Improved residential real estate loans (principal residence, first lien)--40 years

(2)  Improved residential real estate loans (secondary residence, first lien)--30 years

(3)  Improved residential real estate loans (investment property, first lien)--20 years

(49) Interim construction loans--18 months

&) Manufactured home (first lien)--20 years

(6)  Home equity loans--20 years (second lien)--30 years (first lien)

@) Home improvement loans--20 years

(8) A loan secured in part, by the insurance or guarantee of, or with an advance
commitment to purchase the loan, in full or in part, by the Federal Government or any agency of
the Federal Government, may be made for the maturity specified in the law, regulations or program
under which the insurance, guarantee or commitment is provided
(e) Mortgage Fraud Notice. A credit union must provide to each applicant for a home loan a
written notice at closing. The notice must be provided on a separate document, be in at least 14-
point type, and have the following or substantially similar language: “Warning: Intentionally or
knowingly making a materially false or misleading written statement to obtain property or credit,
including a mortgage loan, is a violation of §32.32, Texas Penal Code, and, depending on the
amount of the loan or value of the property, is punishable by imprisonment for a term of 2 years
to 99 years and a fine not to exceed $10,000. “I/we, the undersigned home loan applicant(s),
represent that I/we have received, read, and understand this notice of penalties for making a
materially false or misleading written statement to obtain a home loan.“I/we represent that all
statements and representations contained in my/our written home loan application, including
statements or representations regarding my/our identity, employment, annual income, and intent
to occupy the residential real property secured by the home loan, are true and correct as of the date
of loan closing.” On receipt of the notice, the applicant shall verify the information and execute
the notice. A credit union must keep the signed notice on file with the records required under
§91.701 of this title.
® Excluded Transactions. It is recognized that there are a number of lending situations in
which other factors significantly outweigh the need to apply the regulatory loan-to-value limits.
As aresult, an exception to the loan-to-value limits is permissible for the following loan categories:

(1)  Loans that are covered through appropriate credit enhancements in the form of
readily marketable collateral or other acceptable collateral.

(2)  Loans guaranteed or insured by the U.S. government or its agencies, provided that
the amount of the guaranty or insurance is at least equal to the portion of the loan that exceeds the
regulatory loan-to-value limit. ' '

3) Loans guaranteed, insured, or otherwise backed by the full faith and credit of the
state, a municipality, a county government, or an agency thereof, provided that the amount of the
guaranty, insurance, or assurance is at least equal to the portion of the loan that exceeds the
regulatory loan-to-value limit.

(49 Loans that are to be sold promptly after origination, without recourse, to a
financially responsible third party.
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(5)  Loans that are renewed, refinanced, or restructured without the advancement of new
funds or an increase in the line of credit (except for reasonable closing costs) where consistent
with safe and sound credit union practices and part of a clearly defined and well-documented
program to achieve orderly liquidation of the debt, reduce risk of loss, or maximize recovery on
the loan.

(6) Loans that facilitate the sale of real estate acquired by the credit union in the
ordinary course of collecting a debt previously contracted in good faith.

(g) Loans to 100% of Value. A credit union may make a loan in an amount up to 100% of the
value of real property security if that part of the loan that exceeds the regulatory loan-to-value limit
is guaranteed or insured by a private corporation, organization, or other entity. The board of
directors must ensure that the credit union exercises appropriate due diligence to ensure that any
such guarantor or insurer has the financial capacity and willingness to perform under the terms of
the guaranty or insurance agreement.

(h)  Registration of residential mortgage loan originators. Title V of the Housing and Economic
Recovery Act of 2008 (Public Law 110-289) requires employees of a credit union who engage in
the business of a mortgage loan originator to register with the Nationwide Mortgage Licensing
System and Registry and to obtain a unique identifier. A credit union must comply with the
requirements imposed by Part 761 of the NCUA Rules and Regulations.

Source: The provisions of this $§91.704 adopted to be effective August 9, 1999, 24 TexReg 6023; amended to be
effective August 10, 2003, 28 TexReg 6267; amended to be effective November 9, 2006, 31 TexReg 9018; amended to
be effective March 2, 2008, 33 TexReg 1515; amended to be effective March 4, 2009, 34 TexReg 1399; reviewed and
amended to be effective November 7, 2010, 35 TexReg 9718; reviewed and amended to be effective November 9, 2014,
39 TexReg 8572; reviewed and readopted to be effective July 16, 2018, 43 TexReg 4995.

§91.705. Home Improvement Loans.

In addition to the requirements of this chapter, all loans in which the proceeds are used to construct
new improvements or renovate existing improvements on a homestead property must also comply
with the requirements of Section 50(a)(5), Article XVI, Texas Constitution.

Source: The provisions of this §91.705 adopted to be effective August 9, 1999, 24 TexReg 6023; readopted to be
effective March 25, 2003, 28 TexReg 2960; readopted to be effective June 12, 2006; 31 TexReg 5152; reviewed and
readopted to be effective June 21, 2010, 35 TexReg 5917; reviewed and readopted to be effective June 23, 2014, 39
TexReg 5203; reviewed and readopted to be effective July 16, 2018, 43 TexReg 4995.

§91.706. Home Equity Loans.

For any loan secured by an encumbrance against the equity in a homestead property, the terms and
conditions set forth in this chapter and in Section 50, Article XVI, Texas Constitution will apply.
If there is an irreconcilable conflict between a constitutional provision and the provision of this
section, the constitutional requirement shall prevail.

Source: The provisions of this §91.706 adopted to be effective August 9, 1999, 24 TexReg 6023; readopted to be
effective March 25, 2003, 28 TexReg 2960; readopted to be effective June 12, 2006, 31 TexReg 5152; reviewed and
readopted to be effective June 21, 2010, 35 TexReg 5917; reviewed and readopted to be effective June 23, 2014, 39
TexReg 5203; reviewed and readopted to be effective July 16, 2018, 43 TexReg 4995.
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§91.707. Reverse Mortgages.

A credit union may offer reverse mortgages to its members under the terms and conditions set
forth in Section 50, Article XVI, Texas Constitution and other applicable law. In the event of an
irreconcilable conflict between any specific requirement contained in this section and a
constitutional provision, the constitutional requirement shall prevail.

Source: The provisions of this §91.707 adopted to be effective August 9, 1999, 24 TexReg 6023, readopted
to be effective March 25, 2003, 28 TexReg 2960; readopted to be effective June 12, 2006, 31 TexReg 5152;
reviewed and readopted to be effective June 21, 2010, 35 TexReg 5917; reviewed and readopted to be
effective June 23, 2014, 39 TexReg 5203; reviewed and readopted to be effective July 16, 2018, 43 TexReg
4995.

§91.708. Real Estate Appraisals or Evaluations.

(a) Policies and Procedures. A credit union’s board of directors is responsible for reviewing and
adopting policies and procedures that establish and maintain an effective, independent real estate
appraisal and evaluation program. A credit union’s selection criteria for individuals who may perform
appraisals or evaluations must provide for the independence of the individual performing the
evaluation. That is, the individual has neither a direct nor indirect interest, financial or otherwise, in
the property or transaction. The individual selected must also be competent to perform the assignment
based upon the individual’s qualifications, experience, and educational background. An individual
may be an employee of a credit union if the individual qualifies under the conditions and requirements
contained in Part 722 of the National Credit Union Administration Rules and Regulations.

(b)  Loans Over $250,000. For real estate loans in which the amount of the loan or extension of
credit exceeds $250,000, the credit union shall obtain a professional appraisal report by a state
certified or licensed appraiser. The appraisal report shall be in writing and conform to generally
accepted appraisal standards as evidenced by the Uniform Standards of Professional Appraisal
Practice promulgated by the Appraisal Standards Board of the Appraisal Foundation, in Washington,
D.C.

(c) Loans $250,000 or Less. For a real estate loans with an amount of the loan or extension of
credit of $250,000 or less, the services of a state certified or licensed appraiser is not necessary;
however, the credit union must obtain an appropriate evaluation of real property collateral that is
supported by a written estimate of market value either performed by a qualified individual who
has demonstrated competency in performing evaluations or from tax appraisal data of a
governmental entity.

(d)  Rightto Require an Appraisal. The commissioner may require an appraisal under this section,
at the expense of the credit union, when the commissioner has reasonable cause to believe the value
of the collateral is overstated. ,

(e) Existing Loans. In the case of renewal of a loan where there has been no obvious and material
change in market conditions or physical aspects of the property that threatens the adequacy of the
credit union’s real estate collateral protection after the transaction, even with the advancement of
additional funds, a written certification of current value by the original appraiser or an acceptable
substitute shall satisfy this section.
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® Other Appraisal Requirements. A credit union shall also comply with applicable real estate
appraisal requirements contained within Part 722 of the National Credit Union Administration
Rules and Regulations.

Source: The provisions of this §91.708 adopted to be effective August 9, 1999, 24 TexReg 6023; amended
to be effective August 11, 2002, 27 TexReg 6834, amended to be effective August 10, 2003, 28 TexReg 6267;
amended to be effective November 9, 2006, 31 TexReg 9018; reviewed and amended to be effective
November 7, 2010, 35 TexReg 9720, reviewed and readopted to be effective June 23, 2014, 39 TexReg
5203; reviewed and readopted to be effective July 16, 2018, 43 TexReg 4995.

§91.709. Member Business and Commercial Loans.

(a) Definitions. Definitions in TEX. FIN. CODE §121.002, are incorporated herein by reference.
As used in this section, the following words and terms shall have the following meanings, unless
the context clearly indicates otherwise. '

(1) “Borrower” means a member or any other person named as a borrower, obligor, or
debtor in a loan or extension of credit; or any other person, including, but not limited to, a comaker,
drawer, endorser, guarantor or surety who is considered to be a borrower under the requirements
of subsection (i) of this section concerning aggregation and attribution for commercial loans.

(2) “Commercial loan” means a loan or an extension of credit to an individual, sole
proprietorship, partnership, corporation, or business enterprise for commercial, industrial,
agricultural, or professional purposes, including construction and development loans, any
unfunded commitments, and any interest a credit union obtains in such loans made by another
lender. A commercial loan does not include a loan made for personal expenditure purposes; a loan
made by a corporate credit union; a loan made by a credit union to a federally insured credit union;
a loan made by a credit union to a credit union service organization; a loan secured by a 1- to 4-
family residential property (whether or not the residential property is the borrower’s primary
residence); a loan fully secured by shares in the credit union making the extension of credit or
deposits in another financial institution; a loan secured by a vehicle manufactured for household
use; and a loan that would otherwise meet the definition of commercial loan and which, when the
aggregate outstanding balance plus unfunded commitments less any portion secured by shares in
the credit union to a borrower, is equal to less than $50,000.

(3) “Control” means a person directly or indirectly, or acting through or together with one
or more persons who:

(A) own, control, or have the power to vote twenty-five (25) percent or more of
any class of voting securities of another person;

(B) control, in any manner, the election of a majority of the directors, trustees, or
other persons exercising similar functions of another person; or ’

(C) have the power to exercise a controlling influence over the management or
policies of another person.

(4) “Immediate family member” means a spouse or other family member living in the same
household.

(5) “Loan secured by a lien on a 1- to 4-family residential property” means a loan that, at
origination, is secured wholly or substantially by a lien on a 1- to 4-family residential property for
which the lien is central to the extension of the credit; that is the borrower would not have been
extended credit in the same amount or on terms as favorable without the lien. A loan is wholly or
substantially secured by a lien on a 1- to 4-family residential property if the estimated value of the
real estate collateral at origination (after deducting any senior liens held by others) is greater than
fifty (50) percent of the principal amount of the loan.
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(6) “Loan secured by a lien on a vehicle manufactured for household use” means a loan
that, at origination, is secured wholly or substantially by a lien on a new and used passenger car or
other vehicle such as a minivan, sport-utility vehicle, pickup truck, and similar light truck or heavy-
duty truck generally manufactured for personal, family, or household use and not used as a fleet
vehicle or to carry fare-paying passengers, for which the lien is central to the extension of credit.
A lien is central to the extension of credit if the borrower would not have been extended credit in
the same amount or on terms as favorable without the lien. A loan wholly or substantially secured
by a lien on a vehicle manufactured for household use if the estimated value of the collateral at
origination (after deducting any senior liens held by others) is greater than fifty (50) percent of the
principal amount of the loan.

(7) “Loan-to-value ratio for collateral” means the aggregate amount of all sums borrowed
and secured by the collateral, including outstanding balances plus any unfunded commitment or
line of credit from another lender that is senior to the credit union’s lien, divided by the current
collateral value. The current collateral value must be established by prudent and accepted
commercial loan practices and comply with all regulatory requirements.

(8) “Member business loan” has the meaning assigned by 12 C.F.R. Part 723.

(9) “Net worth™ has the meaning assigned by 12 C.F.R. Part 702.2.

(10) “Readily marketable collateral” means financial instruments and bullion that are
salable under ordinary market conditions with reasonable promptness at a fair market value
determined by quotations based upon actual transactions on an auction or similarly available daily
bid and ask price market.

(11) “Residential property” means a house, townhouse, condominium unit, cooperative
unit, manufactured home, a combination of a home or dwelling unit and a business property that
involves only minor or incidental business use, real property to be improved by the construction
of such structures, or unimproved land zoned for 1- to 4-family residential use but does not include
a boat, motor home, or timeshare property, even if used as a primary residence. This applies to
such structure whether under construction or completed.

(b) Parity. A credit union may make, commit to make, purchase, or commit to purchase any
member business loan it could make if it were operating as a federal credit union domiciled in this
state, so long as for each transaction the credit union complies with all applicable regulations
governing such activities by federal credit unions. However, all such loans must be documented
in accordance with the applicable requirements of this chapter.

(c) Commercial Loan Responsibilities and Operational Requirements. Prior to engaging in the
business of making commercial loans, a credit union must address the responsibilities and
operational requirements under this subsection:

(1) Written policies. A credit union must establish comprehensive written commercial
loan policies approved by its board of directors instituting prudent loan approval, credit
underwriting, loan documentation, and loan monitoring standards in accordance with this
paragraph. The board must review its policies at least annually and, additionally, prior to any
material change in the credit union’s commercial lending program or related organizational
structure, in response to any material change in the credit union’s overall portfolio performance,
or in response to any material change in economic conditions affecting the credit union. The board
must update its policies when warranted. Policies under this paragraph must be designed to
identify:

(A) type(s) of commercial loans permitted;

(B) trade area;

(C) the maximum amount of assets, in relation to net worth, allowed in secured,
unsecured, and unguaranteed commercial loans and in any given category or type of commercial
loan and to any one borrower;
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